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Analysis 



The Third Circuit's ralings place in JEDpardy transactions under Rule 1 6b-3 Ihat do not Iiave a clear 
compensatory purpose, as well as transactions pursnantto raciassifications under Rule 16i>-7 that disturb 

Itf^'S^ ^'^ •'Tk"'^"'^^^^^ ^°'^^^^- ^^^°"^^ '^' ^^^^' ^^ ^™^ t° Positions 

expressed by courts m the Second Circuit, they have the potential to cause great harm to insiders of 

S W .-'^ -^'1^ ^^^^'^^ ^^^'"^^ '^'^"^'^ *^ ""^J^"^ °^P^^^- '^^n.panies are domiciled 

4^Sn^^.f '"^ -f ""^ ^" ™'^ ^^'"^'^ ' '^^' ""'"'^^'- °f-T^°^te insiders Je vulnerable to 
fciection 1 b[Jd) lawsuits m that Circuit. 

A3tiiough tharj is Uttle that can be done under present circumstances to protect persons who engaged in 
^sactions of -fee type describad m L^ that are still within the two-year statute of limitations for 
. bnngmrsmt under Section ISCb), there are some steps liist companies can talce to protect their insiders ' 
from suit m the Thnrd Circuit with respect to b^sactions that have not yet occuired: 

• Companies should caution their insiders who intend to engage in transactions of thetype m 
jBDpa|^y under the rulings m Xevy to avoid any opppsite-way transactions within sbc months of 
such tasactions. Only if there is an opposite-way transaction within a short-swing penod can 
there he hability under Sech'an 160). 

• Companies should make an effort to identic a compensatory purpose for transactions with their 
officers and directors tiiat do not occur under benefit plans of the company, and shouldstate that 
purpose m ^y/esolutiou by the boaid of directors or board committee appiovingthe transaction' 
for purposes of Rule 16h-3. Altiiough tiiere are some transactions forwhich this may notbe 
i^alTShc, such as tiiose arising in connection with mergers and oflier events affecting all 
shareholders as a body, the effort nonetheless should be made. 

• Companies whose insiders may be vuhierable to suit in the Third Circuit should, where 
appropriate, resurrect atechnique that wks no longer believed necessary after favorable SEC and 

- -conrtnilrngSTegardingtiieavailabili^DfRulelfib-aformergersandacquisitiDns This 
techniauE IS based on the fact that persons scheduled to become directors and officers of the 
acquiror at tiie tone of a merger axe not subject to liabHity for transactions that occur before they 
taice office. Acquisitions in tiie merger by tiiese persons can he shielded from liabiHty without 

the needto rely onKuleI6b-3.bystatingin the mergeragreementthattbepeisonswill take 
orncB after the merger has become effective. 

Possible SEC Relief 

^rr? ?S?°.'r' pnssibiHtythat die SEC will talce rulemaking action to blunttiie rulings in thelevy 
ease. The SEC beheves the Thutl Circuit's interpretations of die two rules in question were incorrect, 
having so advised the court m a brief. The SEC could implement it^ belief through rule amendments that 
add a Note to Rule 1 5b-3 saymg tiiat the rule does not require a compensatory purpose, and mserting in 
the lead paragraph of Rule 16t-7 a reference to reclassifications as being among the transactions coLd 
-by the rule. These rule amendments, if styled by the SEC as clarifications that simply make explicit what 
tiie rules have always meant, would effectively nullify the Third Circuit's rulings, and should result inthe 
dismissal of any lawsuits based on those rulings. 
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For more .nformation about the maters discussed in this SEC Update, please contact the Hogan & 
™ ° 3;f*'^-„^"°™^y ^rt^ ^^°^ y°" ^°^k. any of the attorneys below who contributed to this Updates 
or any of the attorneys who arepartofourseourities gr^up listed at httb://www.hhl.v, .cQin/Kec.ttnn!lv.; 



Peter J. aomeo (Co-Editor) Alan L Dye 

Piromeo(5^hh]aw.cnm. aldye@hhlawxom 

Richard J. Parrinb (Co-Editor) 

riaarrinQ@hhlaw.com ' ' 
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